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IN THE 


United States Court of Appeals 
for tlfp iistrtet of Columbia 

i 


No. 6514 

MILTON KETCHUM 
Appellant 

v. 

UNITED STATES OF AMERICA 
Appellee 

RRIEF OF APPELLANT 



STATEMENT OF CASE 


The defendant 


in this case was tried and convicted 


on an indictment in two counts; the first count qf which 

i 

charged that on the Kith day of January, 1935) he did 



rape the prosecuting witness, Frances K. Owen, and 

did then and there ravish and carnallv know her 

* 

feloniously and with force and against her will. The 
second count charged that on tin* same dav and at the 
same time and place, the defendant robbed her by 
feloniously taking and stealing and carrying away 
thirty-four dollars in money, and a pair of eyeglasses. 


()]) behalf of the Government, the evidence tended 
to show that on the day in question, the complaining 
witness, a mature woman, who was employed in the 
Veterans Bureau at Washington, left her place of em¬ 
ployment at four o'clock in the afternoon. She testi¬ 
fied that she left early that dav by reason of the fact 

• • % 

that her husband had failed to come home on the night 
before. She further testified that her husband, ever 
since prohibition, was in the habit of going out pe¬ 
riodically on what she termed “sprees," and that she 
got off that afternoon for tin* purpose of trying to find 
him. When she got off from work at four o'clock she 
took the street car and went to Phillipsborn's on 
Kleventh Street, where she paid a bill. She then took 
a cab to enable her to catch up to the 4:20 p. m. bus 
that would take her to Southeast Washington, where 
she hoped to locate her husband. She testified that 
she overtook it he bus at Sixth and Pennsylvania Ave- 
line X. W. and arrived at Bowen Road and 44th Place 
S. K. at around 4:4.") p. m.: that she went down 44th 
Place, but did not see her husband. She testified that 
her reason for going into this neighborhood to look 
for her husband was due to the fact that once on a 
prior occasion, when he was drunk, she had located him 
over there in his automobile. She further testified that 


not finding? him at that point, she started to return 
when a car met her going in the opposite direction; 
that this was an out-of-the-way section, and|the driver 
of this car stopped and offered to give her lift; that 
she hesitated for a moment, but accepted tlie lift, and 
the man drove her around that neighborhood for a few 
moments looking for her husband; that they drove 
down to Burns Street, where she got out |of the car 
and the man drove on; that she went dojwn Burns 
Street still looking for her husband, and ijot finding 

him came back. On her wav back the same man was 

1 

returning in his car and asked her if she had had any 
luck, to which she replied in the negative:; that she 
started to walk down the hill to go to the bus and he 
again volunteered to give her another lift and take 
her down to Pennsylvania Avenue to the bus line; that 

she got into the car a second time and the driver this 

| 

time quickly turned up into another street ill a lonely 
spot, drove a little way when the car stallecj; that he 
got out with a crank to crank the car and she got out 
also; that at the time sin* became suspicious and afraid 
and walked around behind the car to get the tag num¬ 
bers; that the car apparently was about to be started 
again when she started to get into it, and the man 
seized her, threw her on the ground, put a bag or cloth 
over her face, raped her twice, and compelled her to 
put her pocket book down; that he went through her 
pocket book and then let her go; that he immediately 
ordered her to go on down the hill, and no to turn 
around, and she heard the car drive away; that she 
had proceeded a short way when she came across a 


man named Martin, who was employed in the United 
States Supreme Court Building as a watchman; that 
lie saw her condition and assisted her; that iat about 


that time another automobile came up, which was 
driven by a fireman, who stopped his car, and they 
took the lady to Xo. 11 Police Precinct, where a report 
was made of the things that had happened. She gave 
a description of tin* man as a man about thirty-five 
years old, weighing about two hundred pounds, with a 
heavy beard of two or three days' growth, dressed in 
working clothes similar to a mechanic. She described 
the automobile as a light dirty tan touring car, with 
side curtains which were broken on the right side, and 
a khaki top. She gave* the tag numbers of the car as 
54-537, but stated that she was not sure about the last 
three numbers. It was not contended on behalf of the 
defendant that the things related by the complaining 
witness did not happen. It was the claim of the de¬ 
fendant that if they did happen, it was someone else 
and not lie. 


On behalf of the defendant, the testimonv tended to 

•> 

show conclusively that he was employed by tin* Potomac 
lOiectric Power Company as an extra truck driver; that 
In* had been in their e*mploy some months and hael been 
assigned to drive* a truck on the* 13th of January, 1935; 
lhat he* was emploved on the 15th and Kith da vs of 
January, driving this truck on a job at Half and M 
Sire*ets S. \\\; that on the day in question, the* Kith of 
January. In* left his work at Halt and M Streets in 
sufficient time to re*turn the* truck to the* Hennings 
Power House in Hennings, I). ('., where the trucks 
were serviced and stored at night; that he arrived at 
the Power House at 4:30 or 4:32 that e*vening: that he* 
hael to gas and service the truck for use* the* following 
day, which requireel approximately four or five min¬ 
utes; that in* tln*re*upon got on a street car to go back 
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1 


to tlie Potomac Electric Power Company Conduit Shop 
at 11th and Florida Avenue N. AY.; that in gefing from 
the Power House to the Conduit Shop, it was neces¬ 
sary for him to transfer at 11th and New York Ave- 
* 

nue X. \V.; that it took him from 15 to 20 idinutes to 


took his 
morning 
k on the 


make the trip by street car, and that he thenj 
automobile, which he had parked that same 
at the Conduit Shop before he went to worj 
truck, and drove to Tenth and W Streets, jvhere he 
stopped at a gas station to get some water and!gas, and 
then proceeded on to his home, which was at 42J27 Chew- 
ton Avenue, Boulevard Heights, Maryland. He fur¬ 
ther testified that it took him approximately twenty- 
five minutes to drive from Eleventh and Florida Ave¬ 
nue, the place where he started, to his home, find that 
he arrived there some time, he thought, between 5:10 
and 5:30. He denied being in the vicinity of the place 
where the complaining witness claimed the assault took 
place; he denied absolutely that he ever saw her and 
denied all knowledge whatsoever of the crime. This 
being the state of the evidence, it became purely a ques¬ 
tion of identity, there being no witnesses to tlje actual 
crime other than the parties involved in it. 


ARGUMENT 

Mrs. Owens, the complaing witness, testified (Bill 
of Ex. pg. 24, Lines 1-4): 


“Q. And you are positive that it was 4 
few minutes after 4:45 that this man here 
next to me, you saw on that afternoon? 
k; A. Yes, sir." 


:45 or a 
sitting 


a 


Ill view of this, it became a wry close question of 
time, inasmuch as the defendant, by unimpeachable evi¬ 
dence, was able to trace his footsteps on that particular 

dav almost to a minute. The testimonv showed that a 
• % 

number of people were brought in as possible suspects 
of this crime, and that the complaining witness at¬ 
tempted to identify them and their automobiles, but 
was not able to do so. On or about the ’doth day of 
January, lPJb, Officer McKee started to investigate 
this case and that for some reason, which never was 
explained, he. in company with certain Maryland au¬ 
thorities, went to the home of the defendant's mother- 
in-law and called the defendant out to talk to him: 
that they asked him about his car and he told them 
frankly and freely that it was parked at Flewnth and 
Florida Avenue 4 , having been there 4 for several elavs 

because of the 4 fact that it had frozen; that he freelv 

• 

came 4 into the 4 District with the officers and went with 

them to the car: that the* tag numbers of the 4 car were* 

that they thereupon took him and the car to the 4 

police precinct. On the following'day, the complaining 

witness was semt for, and she identified the 4 defendant 

in a line-up and also identified the car as the car in 

which she rode on the Kith dav of Januarv. The de 4 - 

• • 

fendant strongly denied this, denied ever seeing the* 
lady, and all knowledge of the crime. At the* time of his 
arrest, the defendant told of his whereabouts on the 
day in question, each place 4 he 4 had been, and what lie* 
did. Officer McKee testified that lu* checked the 4 de*- 
fendant's story by going over the* route* the defendant 
claimed to haw taken, and checkins? on the time it took 
to go where the 4 defendant said he* wont. He 4 testified 
that lie* boarded a street car at the Bennings Power 
Plant on Beamings Rond X. F. at 4:J*J and arrived at 




Tenth and Florida Avenue at 5:07; that ini doing so, 
he made good time as he was lucky becaujse he got 
right off one ear on to another at the transfer. He 
further testified that he then got in an automobile and 

drove from Tenth and Florida Avenue N. 5V. to 44th 

: 

Place S. E., where Mrs. Owen claimed she first saw 
the defendant, and that he arrived there at 5j:35. This 
is a total of 63 minutes from the Power Iljouse, the 
place the defendant left a few minutes after 4j:30 p. m., 
to the place where the complaining witness ’first saw 
the man she claims assaulted her. That the defendant 
was at the Power House between 4:30 and 4:35 was 
demonstrated by three witnesses, all employees of the 
Potomac Electric Power Company of long Standing, 
who were employed there. The records at the Power 
House showed that the truck driven by the defendant 
came in there, the time it came in there, and what it 
was in there for. Three other witnesses, all employees 
of the Potomac Electric Power Company, testified to 
the fact that the car used by the defendant was parked 
at Eleventh and Florida Avenue on that particular 

1 I 

afternoon and thev knew this to be the fact because 

% 

some time after four o'clock that dav thev mbved the 
car from one side of the street to the other so as to 
save Ketchum from getting a parking ticket. 


The jury was therefore asked to believe, assuming 
tiiat the testimony of the plaintiff was true in tlhat she 
was positive she met the man at 4:45 p. m. or a few 
minutes thereafter, that this defendant in lejss than 
thirty minutes, using the same kind of transportation, 
covered the same distance that it took a police! officer 
(>3 minutes to cover. Then* was nothing in tlie case 


i 






against the defendant to show motive, malice, or like 
criminal inclination. Instead of that, the evidence 
showed him to be a married man, with two small chil¬ 
dren; that he worked regularly and supported his wife 
and family; that lie came home that night, according 
to his testimony and that of his mother, somewhere 
near f):30; that he came directly home because he had 
to clean up and attend a party at his mother-in-law's 
house, and that they wore at the party at seven o'clock 
or a few minutes thereafter. 


On the other hand, the evidence established the* fact 
that the complaining witness did not know this de¬ 
fendant and had no reason at all to accuse him of this 
crime, so that i a very sight piece of evidence easily 
might sway a jury in a case as serious as this where 
there is a categorical denial between witnesses. Tin* 
defendant had a cap, which tin* complaining witness 
said was similar to the cap worn by her assailant: 
the first two numbers of the automobile tags of the tie- 
fondant were the same as those she gave to the police: 
the automobile! which tin* defendant had operated well 
fitted the description of the automobile slit* claimed slit 1 
rode in. On the other hand, slit* said the man appeared 
to be thirty-five years old, whereas this defendant was 
twenty-seven; slit* said the man had a heavy two or 

three davs* growth of beard, whereas this man had onlv 
• * / , 

a slight beard. Slu* said the man had a coat on, whereas 
the defendant, as well also as one of the witnesses at 
tin* Power House, stated that he had a heavy brownish 
gray sweater on. With these conflicts, it was a difli- 
cult question for any jury. 


8 


When the defendant was on the stand, j after his 
direct examination had finished, he was ask^d the fol¬ 
lowing questions by the District Attorney aitid the fol¬ 
lowing colloquy took place in the presence off the jury 
(Bill of Ex. pg. 53, Line 24 to pg. 56, Line 15j: 

! 

‘‘Q. Now, I will ask you this question: When 
the officers talked to you, didn’t you dent that you 
had OYer been in that section? I 

i 

A. You mean, been in— j 

Q. Alabama Avenue, and Burns Street, and 
Ridge Road? | 

A. You mean, on January 16th? | 

i 

O. Or anv other date. ! 

* | 

A. No; I have lived and hunted all tlirough it, 

and everv inch of it. 

* 

Q. 1 will ask you if Officer Pilkerton didn’t say 
lie had seen you there with an automobi e watch¬ 
ing this couple, not very long before that-j— 

Mr. Whelan. ] object to that, highly improper, 
and no bearing on this at all. | 

Mr. Burroughs. I think it is verv material. 

The (’ourt. Tie may answer. 

The Witness: 1 

A. Officer Pilkerton said he saw my car parked 
there, and 1 explained why he saw it there. 

I 

By Mr. Burroughs: I 

O. Didn't you deny to Officer Pilkerton that 
you had ever been in that vieinitv, with vour car 
or alone? 


A. No, sir; I did not. 



Q. Didn't Officer Pilkerton say that lie had 
seen vou there at least once, and that vour car was 
parked in the vicinity of that spot, and that you 
were watching a couple? 

Mr. Whelan. That is the most highly objec¬ 
tionable question I have ever hoard. 

The Court. Is there an objection? 


Mr. Whelan. This is an objection. 

The Court. What is tin* objection? 

Mr. Whelan: That it has absolutely no con¬ 
cern with this case. 

The Court. 1 take it it is a matter of impeach¬ 
ment ? 

Mr Burroughs. Absolutely. 


Mr. Whelan. I submit that he has not properly 
laid a foundation, and he has trot to do that in his 
case in chief, and he hasn't done it in chief, and 
now he is barred. Furthermore— 

The Court. The only place he can lay the foun¬ 
dation is in questionin.tr this witness. 

Mr. Whelan. I submit he has to do it in his 

case in chief. Whether or not this witness was in 

this community on some other occasion should 

have been brought out in chief. But, regardless 

of that, the witness has answered that he lives in 

that neighborhood, and has lived there for IS 

vears. To sav that he doesn't know the neigh- 
• • * 

borhood, how can he impeach him? 

The Court. 1 think the question is proper, if 

vou indicate when and where the conversation is 
« 

supposed to have taken place. 


10 


Mr. Burroughs. The conversation tobk place at 
Xo. 11 Precinct, approximately on tl|e day on 
which he was arrested, or the day aftei 


Mr. Whelan. And this does not coi 
uarv 1 Gth at all ? 


r. 


cern Jan- 


Mr. Burroughs. It concerns January 16th, as 
well as anv other dav. | 

I 

Mr. Whelan. That Ik* was there | on Jan¬ 
uary Kith? 

The (hurt. Well, specifically it concerns a con¬ 
versation that is supposed to have beeiji had be¬ 
tween him and the officer. | 

i 

Mr. Whelan. Xot concerning this case at all, 
at some other date. j 

Mr. Burroughs. Xo: I am going to allow this: 


That the officers asked him whether he w 


is there; 


his statement was that he was not there|and had 
never been there. And then I propose,to show 
that Officer Pilkerton saw him there and talked 
with him. 

Mr. Whelan. If vou contend that was on the 
Kith. I withdraw the objection. 

The Oourt. He mav answer. 

Mr. Whelan. Your Honor will give m(* an ex¬ 
cept ion ? 

The Oourt. Yes. 


“(<). Didn't Officer Pilkerton say that he had 
seen vou there at least once, and that vour car was 

• 7 *- 


11 


parked in the vicinity of that spot, and that you 
were watching a couple? 

* i * * * « * * 

“A. He told me that he saw me in there 

spotting couples, but he never did. 

* i * *. * *• *• # 

When the defendant tinished his testimony, the Gov¬ 
ernment called to the stand Metropolitan Police Officer 
Francis G. Pilkerton, who testified in substance as 
follows: 


That he was Francis G. 


Pilkerton, a member of the 


Metropolitan Police Department, attached to No. 11 
Precinct, and that he knew the defendant, Milton 
Ketehum; that he had seen him twice before his arrest 


on Januarv :27th, and saw him on the dav of his ar- 

• 7 % 


rest, and talked with the defendant the next day. 


Whereupon, upon inquiry by the District Attorney 
regarding; the defendant's presence in the vicinity of 
the crime on a previous occasion, the following oc¬ 
curred: (Hill of Kx. pg. 59, Line 1 to *21): 


4 “Q. What was said with respect to that. Offi¬ 
cer ? 

A. 1 asked him whether I had ever seen him 
before, if he could recall me talking to him about 
a week before Christmas up on the hill above 
Hillcrest Drive. 

Mr. Whelan. Now Christmas, 1984. I object. 

The Court. He may answer. 





The Witness: 


A. He said he did not. I asked him j whether 1 
had seen him on Ridge Road during the jChristmas 
holidays—I can’t recall tlie day; it \\tas in the 
afternoon during the Christmas holidays. And 
he admitted being on Ridge Road, but ihe denied 
ever seeing or talking to me near Fort Baker 
Drive, about a week before Christmas, lj)34. 

Bv Mr. Burroughs: I 

I 

Q. Had you seen him there. Officer? ! 

A. Yes, sir. 

(,). What was he doing at that time? 

Mr. Whelan. I object. It doesn’t ljiave any 

bearing at all on this case. 

. 

Mr. Burroughs. I withdraw the question.” 


The officer further testified that lie was present at 
the time the defendant was placed under arrest. He 
testified that the defendant wore a blue shirt, a pair 
of dark corduroy pants, and that when they| went to 
town, the defendant did not have on a coat or a hat. 


The defendant had testified, on direct examination, 
that the officer told him they were going to tjake him 
to Ilyattsville and that lie requested permission to go 
in and get his coat and hat and tell his wife wfliere he 
was going. These things were refused by thejofficers. 
This officer testified that he did not recall alnvthing 

about that. However, in view of the fact that tliev 

1 

were going to get a car that was frozen, it is perfectly 
evident that the weather was cold and it is a little un¬ 
usual that the officers would take a man in freezing 



weather without at least letting him have a coat and 
hat. The defendant testified that Officer McKee, who 
was also present at the time of his arrest, told him 
(Bill of Exceptions, page 53, lines 5 and (i) that “he 
believed him a ‘Goddamned liar’ and that he would pin 
this charge on him if he could.” The officer never 
denied making this statement, and the conduct of the 
officers seemed to indicate that tliev were not disin- 
tcrested witnesses. 


Officer Pilkerton was not called l>v the Government 


ill its case in chief. 


The defendant was cross-exam¬ 


ined regarding collateral matters with reference to a 
conversation as to whether or not lie had been in 


this vicinity prior to the date of the crime. These 
questions he answered truthfully according to the 
record and the only effect of putting Officer Pilkerton 
on the stand was not to impeach the defendant, but to 
create the impression that he was a person who made it 
a practice of frequenting that neighborhood for the 
purpose of spying on people who might be parked in 
that neighborhood. The jury must have gotten the 
impression from the officer's testimony that this de¬ 
fendant was a suspicious character, especially so if 
they believed that he had been seen by police officers 
and warned about his conduct in tin* manner brought 
out bv the testimonv of Officer Pilkerton. There was 
no direct evidence of the fact that he did the things 
the officers said he did, and this was not a matter that 


was pertinenti to the issue involved, and must have 
so prejudiced this defendant as to prevent him from 
getting the fair and impartial trial to which he was 
entitled. 
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I 


In tlu* case of KidweU v. United States, which is 
reported in 38 App. I). C. at page 566, the defendant 
was charged with the crime of rape. It was contended 
that the defendant did not have a fair trial by reason 
of the fact that two separate and distinct ch|arges of 
rape at widely separated dates, by two separate and 
distinct complaining witnesses were joined |for one 
trial. This Court, in reversing that case, used the fol¬ 
lowing language: 


“It is difficult to conceive of a condition more 
embarrassing or prejudicial to the defendant than 
the one here presented. In a felony of tljis enor¬ 
mity, where a conviction will be sustained ijpon tin* 
unassailed testimony of a single witness, *|md that 
the injured party, and where the difficulty |of mak¬ 
ing a defense is unusuallv great, it is the dutv of 
the court to carefullv safeguard the defendant at 
every stage of the proceeding, and secure to him 
a trial legal in all respects.’' 


Again in the case of Billings rs. United States , 4*2 
App. I). (\ 413, which is a case wherein the defendant 
was convicted of robbery, a detective was permitted to 
testify as to previous arrest he had made of jthe de¬ 
fendant under another name. The conversation at the 
time of the arrest was admitted over objectioji. De¬ 
fendant had denied to the detective that he hajd been 
arrested before. 


opinion; 


. 1 

“The identity of the accused was not in ijssue at 
tlu* trial, and it was not competent for the gfovern- 
meiit to prove that, under another name*, Ju* had 

' i 




committed another and independent crime. And 
yet such was tlie trend and substantial effect of 
the evidence of this detective. While, gcncrallv 
speaking,; it is competent to show that at or about 
the time of the crime the accused told falsehoods 
about himself,—for instance by giving false rea¬ 
sons for his presence in the town where the crime 
was perpetrated (Slate r. Lambert , 104 Me. 394, 
71 Atl. 1092, 15 Ann. (’as. 1055: State r. Jennings. 
4S Or. 483, 87 Pac. 524, 89 Pae. 421),—such testi¬ 
mony, to bo admissible, must indicate a conscious¬ 
ness of guilt of the crime charged: in other icorJs. 
that when charged with the comm issi<nt of the par¬ 
ticular crime the accused sought to amid the 
charge hg uttering falsehoods. Such testimony is 
admissible, as is tostimonv of flight, when received 
as a circumstance having a tendency to prove 
guilt. So. too, it is permissible to show that one 
knowing that he was suspected of a crime fled and 
lived in disguise, under an assumed name. Stat(‘ 
r. Chase. f>S Vt. 405, 35 Atl. 330. But we failed to 
perceive how the denial by the defendant, at the 
time of his arrest, that he had previously been ar¬ 
rested, cbuld be said to indicate a consciousness 
of committini'- this robberv, even although the gov- 
eminent had followed up that testimony with proof 
that he had been thus arrested under another name. 


The fact in issue was the <»iiiIt or innocence of the 

V 1 

defendant of the crime charged and the presump¬ 
tion of innocence attended him at the trial. And 


vet the jurv were elearlv given to understand that 

he was a man with a criminal record. The language 

used bv the detective was talismanic. ITidoubtedlv 
• • 

tin* jury understood that the “.nailery" referred 
to was the “rogues' nailery," and appreciated to 
the fullest extent the allusion to the photograph 
which the detective had shown the defendant. 


“In State v. Shufortl , 69 X. C. 486, it! was held 
error to permit a witness, at the trial ofia mother 
for the murder of her infant child, toi relate a 
statement made bv the mother of the defendant in 
her ))resence and about the time of her arrest, that 
defendant “had a child this way before, and put it 
away/’ to which the defendant made no reply. 
The court observed that there was no connection 
between the two crimes, and that evidence tending 
to prove the former “was wholly irrelevant, but 
well calculated to prejudice and mislead a jury.” 

“In the present case it is not unlikely that the 
result would have been the same had the inadmis¬ 
sible testimony been excluded, but we cannot as¬ 
sume that it would have been. It clearly appearing 
that this testimony was prejudicial to tlnfc defend¬ 
ant, it is our duty to reverse the judgment, to the 
end that he may have a fair and impartial trial. 
It is so ordered. Uerersed," 


And in liobutsou r. Eiuterf States ,,)7 App. l). C. 142, 
Mr. Chief Justice .Martin, in reversing a convection of 
robbery, because of the fact that testimony, collateral 
to th<* main issue* was admitted oven* objection,isaid: 

“We think it was error for the trial court to per¬ 
mit the witness Davis to tell the jury that the de¬ 
fendant, with the assistance of witness, had been 
engaged in keeping a house of prostitution dur¬ 
ing the six months preceding the time of the al¬ 
leged robbery. That fact simply rejected upon 
the defendant's character, which had not ijeen put 
in issue. It did not tend to prove th<( crime 
charged, nor to connect the defendant wjth it if 
committed; nor did it have any possible Iconnec- 
tion with the charge of robbery, which was then 
on trial. BUI lugs r. I \ S. f 42 App. I). 1). 41.3; Am¬ 
brose r. l \ S.. 4f) A])]). 1). I). 112; EH is r. district 


of Columbia, 45 App. I). D. 384: Boyd r. l\ S., 142 
U. S. 450, 12 S. (4. 292, 35 L. Ed. 1077; Bishop's 
Xeic Cr, Proc. (2d Ed.) par. 1120. 


“Xor do we think that this error was effectuallv 

• 

remedied by the trial court’s instruction to the 
jury to consider this testimony only “for the single 
purpose of explaining the presence of the witness 
Davis in the house of the defendant Sylvia Robin- 
son at the time of the commission of the alleged 
offense charged in the indictment." Such an ex¬ 
planation was neither necessary nor relevant, and. 
moreover, the fact of her presence there was not 
denied. It may be noted that the court did not 
withdraw the irrelevant testimony from the jury, 
but simply instructed them concerning its applica¬ 
tion in the case. It had. however, no lawful ap¬ 
plication to the issue raised by the charge of rob¬ 
bery. Accordingly we reverse the judgment of 
the lower court, and remand the cause for further 
proceedings not inconsistent herewith." 


Again, in the case of Bills r. District <>f Columbia, 45 
App. 1). (’. 384, in reversing a conviction of indecent 
exposure, Mr. Justice Robb used the following lan¬ 


guage : 


“For manv reasons the general rule is that a 

• *. * 

defendant may not be convicted except upon evi¬ 
dence tending to support the particular charge 
against him, and hence that evidence tending to 
show him guilty of unconnected offenses must be 
excluded. Much has been written upon the subject, 
but, after all. the test is whether the matter relied 
upon has such a connection with the crime charged 
as to be admissible on any ground. If it has, then 
the fact that it may tend to show tlu* commission 
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of another offense does not affect the question of 
its admissibility. * * * 


“To support the testimony of the prosecuting 
witness that the defendant frequented the adjoin¬ 
ing apartment, from which it was possibly to com¬ 
municate with her, it was competent for thb janitor 

to testify that he had seen the defendant in that 
* 

apartment. Hut the statement of the janitor in¬ 
dicating that the defendant was maintaining im¬ 
proper relations in that apartment with another 
woman had no possible bearing upon the question 
at issue, was decidedly prejudicial to thej defend¬ 
ant, and should have been excluded. While it is 
true that there is a certain discretion on jthe part 
of tlie trial judge, with which an appellate court 
will not interfere, it is equally true that where, as 
here, it clearly appears that testimony has been 
introduced which has no legitimate bearing upon 
the question at issue and is prejudicial in char¬ 
acter, an appellate court will not hesitate to award 
• 1 * * * 
a new trial. 


“It was also error to permit the inquiry concern¬ 
ing the charges made against the defendant in the 
divorce proceeding. Of course, if a defendant in¬ 
troduces evidence of good character, it |is com¬ 
petent for the prosecution to meet it, but! not by 
showing particular acts or specific acts. * * * 


i 

“The reason for this rule is that while It is as¬ 
sumed that every person is capable at any time of 
sustaining his general reputation, it woud be un¬ 
reasonable to expect anyone to be prepared, with¬ 
out special notice, to meet specific charges of bad 
conduct. Furthermore, to permit evidence of 
specific acts inevitably would lead to the raising of 


1!) 


a number of collateral issues, thus obscuring the 


mam issue. 


“It is sought to sustain the testimony last above 
treated on the ground that it tended to test the 
credibiliv of the defendant as a witness. The rule 
is that where an accused party waives his constitu¬ 
tional privilege of solence and takes the stand in 
his own behalf, the prosecution may cross-examine 
him “with the same latitude as would be exercised 

in the case of an ordinary witness" * * but we 

• 

fail to perceive where a mere allegation in an en¬ 
tirely independent and nonrelated proceeding af¬ 
fected his testimony here. On the other hand, we 
can readily perceive that the bringing of such an 
allegation to the attention of the jury, in the cir¬ 
cumstances of this case, was highly prejudicial. 
It was obviously an attempt to supplement the 
statement of the janitor and bring to the atten¬ 
tion of the jury prejudicial matter having no legi¬ 
timate tendency to lessen the credibility of the wit- 

• % 

ness that there was no room for the exercise of 
diserelion on the part of the trial court. 


“The judgment must be reversed, and the cause 
remanded for a new trial." 


See also: Sachs r. railed States , 41 App. I). (*. .‘>4: 
Warner r. Baker , 3b App. I). ('. 49*1; Bullard r. railed 
States . 24b Fed. 837. 


It is therefore urged on behalf of this defendant that 
by permitting the officer to testify on the theory of im¬ 
peachment toithe collateral matter which the District 
Attorney brought out on his cross examination of the 


defendant, was such error as denied to the defendant 
a fair and impartial trial. As was said in the ease of 
Bullard r. I'nitad Staffs, supra: 

i 

i 

“The subject matter of the question addressed to 
Bullard was obviously collateral to the issue on 
trial and the government was bound by his answer. 
Indeed, it is elementary that contradiction in such 
a case is not ordinarily permissible. TIk) district 
attorney, in persuing an inquiry wholly Unrelated 
to the charge under investigation, took the risk of 
replies which would defeat the effort to show that 
the witness was a man of bad character or other¬ 
wise unworthy of belief. Whether his statements 
about the adultery charge were true or false, he 
could not be contradicted in that regard except out 
of his own mouth. And clearly, as it seems to us, 
the “roll and order" in the adultery case was not 
made competent evidence by the circuipstanees 


that sharp dispute broke out between conn 
fore either could be restrained bv the co 
to whether or not the order in that cas^ 
viding for an adjustment of all the charges 


ed an admission of guilt bv the defendant. In 
short, nothing appears in this record which brings 
the case within any recognized exception to the 
settled and familiar rule that the testimdnv of a 
witness upon a purely collateral matter is not sub 
jeet to contradiction. * * * 


sel “be- 
lrt," as 
k , “pro- 
”, sliow- 


That the admission of the evidence was 


revers¬ 


ible error seems to us an unavoidable conclusion.” 


CONCLUSION 


In the light of these authorities, it is respectfully 
submitted that it was error to permit the introduction 
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STATEMENT 

The appellant’s brief fairly states in geieral the 
essential evidence adduced on his trial, Which re¬ 
sulted in a verdict of guilty on an indictment charg¬ 
ing rape and robbery. The appellant did pot con¬ 
tend at the trial that the rape and robberjp of the 

i 

prosecuting witness did not take place and |he brief 
on his behalf in this Court so states (Brief, p. 4). 
The defense was that of mistaken identity (Brief 
p. 4), sought to be supported by an alibi. 

We think that two important bits of testimony 
not set out in appellant’s brief, ought to be empha¬ 
sized. The first is that the prosecuting witness at 
the trial pointed out in the court room, the appel¬ 
lant, as the man who assaulted and robbed her (Tr. 
Bill of Ex. p. 11, line 16, 17); she also had previ- 

34460—35 (1) 
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ously, just after his arrest, identified him at Detec¬ 
tive Headquarters, picking him out of a line-up 
of about ten or twelve men (Tr. Bill of Ex. p. 33, 
line 13). 

The second bit of significant evidence is that the 
appellant did not own the automobile which he 
drove at the time of the assault and robbery. It 
was the property of Paul Starkweather who al¬ 
lowed appellant to use it (Tr. Bill of Ex. p. 2). 
The complaining witness testified that when she was 
riding in the car with appellant just prior to the 
assault, he stated that he did not own it (Tr. Bill 
of Ex. p. 13, line 14). She identified that automo¬ 
bile as the car (Tr. Bill of Ex. p. 14, lines 2-5). 

We have referred to the evidence only because 
appellant’s brief devotes some space to a comment 
on it but we do not deem it necessary or appropriate 
to discuss or analyze it since appellant does not 
challenge the sufficiency of the evidence to sustain 
the verdict dnd judgment, although he does mildly 
suggest that in view of the conflicting evidence “it 
was a difficult question for any jury” (Brief, p. 8). 

In any event, the verdict of the jury on conflict¬ 
ing evidenceiis not subject to review in an appellate 
court. The only question open there is whether 
there was substantial evidence to support it. John¬ 
son v. U. S. 157 IT. S. 320, 326; Humes v. U. S 170 
U. S. 210, 212,213; Hoke v. Z7. S. 227 IT. S. 308, 324; 
Shaffer v. U . S 24 App. D. C., 417, 437, 440. 

This brings us to the only question in the case on 
appeal, namely: 
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WAS THERE ERROR IN THE ADMISSION OF THE EVIDENCE 

IMPEACHING APPELLANT? 


The evidence the admission of which is chal¬ 
lenged had to do with the presence at another time 
about Christmas, 1934, of the defendant (appel¬ 
lant) in the same vicinity as that in which the crime 
was committed, on January 16, 1935. 

Upon his cross-examination by the counsel for 
the United States, appellant was asked if Officer 
Pilkerton did not sav to him that he had! seen de- 
f endant there in an automobile watching a ‘ ‘Icouple . 9 9 

He answered that ‘‘Officer Pilkerton said he saw 

: 

my car parked there, and I explained why he 
saw it there” (Tr. Bill of Ex. p. 54, l^nes 4-6, 
12, 13). Asked if he had not denied to the Officer 
that he had ever been in that vicinity “witji his car 
or alone”, defendant answered that he had not de¬ 
nied it (Tr. Bill of Ex. p. 54, lines 15-17). He was 
then asked if that officer had not said to him that he 
had seen defendant there at least once, and that 
defendant’s car was parked in the vicinity of that 
spot, and that defendant was watching aj couple. 
He answered that the Officer had told bin} that he 
saw him in there “spotting couples, but ijie never 
did. ” (Tr. Bill of Ex. p. 54, lines 18-20, p. |56, lines 
11-13, p. 56A, lines 1-2.) He was then as^ed “He 
never saw you there?” To which he repliejl “No”, 
and made the same reply to the question “And he 
never had any conversation with you about that”; 
(Tr. Bill of Ex. p. 56a, line 5). j 



4 


Upon rebuttal, the Government called Officer 
Pilkerton, who testified that he knew defendant; 
saw and talked to him on January 27,1935, the day 
after his arrest. That he asked defendant whether 
he (the officer) had ever seen him before; “if he 
could recall me talking to him about a week before 
Christmas up on the hill above Hillcrest Drive.” 
That defendant said he did not, but he did admit 
being on Ridge Road, but he denied ever seeing or 
talking to the officer near Fort Baker Drive, about 
a week before Christmas, 1934. Witness said he 
had seen defendant there (Tr. Bill of Ex., p. 58, 
line 22, to p. 59, lines 1-6). 

That the questions asked defendant (appellant) 
were for the purpose of laying a foundation for 
impeachment is clear; they were admitted by the 
Court on that basis (Tr. Bill of Ex., p. 54, line 28, 
p. 55, lines 5, 6). 

ARGUMENT 

I 

THERE WAS NO ERROR IN THE ADMISSION OF THE 
EVIDENCE OBJECTED TO BY APPELLANT 

It is well settled that when a defendant in a 
criminal case takes the stand in his own behalf, he 
assumes the position of a witness, entitled to all its 
rights and protections, but also subject to all its 
criticisms and burdens. His credibility may be as¬ 
sailed ; he may be fully cross-examined and his tes¬ 
timony may be assailed by contradictory testimony. 
His credibility may be impeached and by the same 
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methods pursued as in the case of any o^her wit¬ 
ness. Reagan v. United States, 157 U. S. 301, 305; 
Fitzpatrick v. U. S., 178 IT. S. 304, 315; Rowers v. 
U. S., 223 U. S. 303, 314-316; Raff el v. tf. S., 271 
U. S. 494, 497. 

When a party is a witness he may be crc|ss-exam- 
ined on matters not within the direct examination. 
The course and extent of such cross-examination is 
committed to the control of the trial court, in the 
exercise of a sound discretion. Rea v. Missouri, 17 
Wall. 532, 542, 543; Davis v. Cdblens, 174 U. S. 719, 
726, 727; Silverman v. U . S., 59 F. (2d) (C. C. A.) 
636, 639; Gowling v. U. S., 64 F. (2d) (<fl. C. A.) 
796, 798; Wash. & Old Dominion Ry. Co. v. Smith, 
53 App. D. C. 184, 189; Hoivard v. U. S., 58 App. 
D. C. 179, 181. 

The cross-examination of appellant wa{s clearly 
admissible under the authorities just cited. It 
went to the credibility of the witness wljich is a 
proper function of cross-examination. 

There is no point in the objection that there was 
nothing in appellant’s direct examination poncern- 
ing the matter inquired into on the cross-examina¬ 
tion. The rule that cross-examination must relate 
to matters covered on direct has no application, 
•especially where the purpose is to impepch wit¬ 
ness’s credibility. 

That is illustrated by Fitzpatrick v. Z7. SL supra, 
where the defendant in a homicide case |:ook the 
stand and was asked and answered but |a single 
^question as to his whereabouts upon the night of 
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the murder. On cross-examination, counsel for the 
Government was permitted to ask questions relat¬ 
ing to witness’s attire on the night in question, as 
to his acquaintance with a codefendant, as to the 
latter’s shoes, whether he had seen one Corbett on 
the night preceding the murder, whether that co¬ 
defendant roomed with him in his cabin and 
whether he saw anv one else in the cabin besides his 
codefendants (P. 314-315). 

In passing on the alleged error in not restricting 
the cross-examination, the Court, after stating the 
rule that a defendant taking the stand is subject to 
the same rules as any other witness, said (p. 315): 

The witness having sworn to an alibi, it 
was perfectly competent for the Government 
to cross-examine him as to every fact which 
had a bearing upon his whereabouts upon 
the night of the murder, and as to what he 
did and the persons with whom he associated 
that night. Indeed, we know of no reason 
why an accused person who takes the stand 
as a witness should not be subject to cross- 
examination as other witnesses are. 

In Raff'd Vi U. S., supra, on the second trial of 
the case, defendant took the stand and denied mak¬ 
ing an admission which had been testified to by a 
government witness. On cross-examination by the 
Court, he was questioned as to why he had not testi¬ 
fied at the first trial. This action was challenged 
on appeal and in disposing of it, the Court said (p. 
497, 498): 
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* * * we do not think the Questions 

asked of him were irrelevant or incompetent. 
For if the cross-examination had! revealed 
that the real reason for the defendant’s fail¬ 
ure to contradict the government ’s testimony 
on the first trial was a lack of faith in the 
truth or probability of his own story, his 
answers would have a bearing on his credi¬ 
bility, and on the truth of his own testimony 
in chief. j 

The appellant in this case offered himself as a 
witness on his own behalf. His credibility was 

i 

therefore subject to attack just as that of ainy other 
witness and evidence which bore on his credibility 
or reliability was admissible. Wilson v. U. S., 232 
U. S. 563, 567, 568; Silverman v. U. S. supra (59 F. 
(2d) 636, 638); MacKnight v. U. S., 363 Fed. 
(C. C. A.) 832; Kidwell v. U. S., 38 App. l|. C. 566, 
571,572. j 

Moreover, Officer McKee, a government'witness, 
had previously testified that he had questioned 
appellant about his presence in the vicinity where 
the crime had been committed and that appellant 
said he had never been up there. See Bill of Ex¬ 
ceptions, P. 33, line 13-16. Thus there j was an 
additional reason for allowing the cross-examina¬ 
tion. ! 

The point is that where, as here, the defendant 
is a witness, his credibility is directly in issue and 
is subject to impeachment. 

As his credibility was open to attack, ther^ was no 
error in permitting the contradiction of his Answers 
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to liis own guilty participation in the crimes 
charged in the indictment, he involved ap¬ 
pellant as one who guiltily participated in 
concealing the stolen merchandise. To dis¬ 
prove such testimony, it was proper for the 
appellant to show that Sehechtel had made 
other statements which contradicted his 
testimony given on direct examination or 
which disclosed a motive for Schechtel's 
false swearing. Appellant’s counsel was 
therefore clearlv within the legitimate limits 
of cross-examination when he asked Schech¬ 
tel about a certain statement which that wit¬ 
ness made on a date and at a place fixed to 
one Isay. It is likewise clear that appellant 
was not bound bv Schechtel’s denial. He 
could, after laying the proper foundation, 
prove the making of the statement by the 
witness to whom it was allegedlv made. 

Again, in MacKnight v. U. S., 263 Fed. 832, the 
appellant was convicted upon an indictment under 
Section 215 of the Federal Penal Code. He took 
the witness stand in his own behalf and on cross- 
examination the district attornev was allowed to in- 
quire whether he was the same person who was 
tried and convicted, under the name of Hiram P. 
MacKnight (in the indictment under review he was 
named as Harmon P. MacKnight), of the crime of 
forgery and obtaining money under false pretenses 
in the State of Ohio, and sentenced to be imprisoned 
in the Ohio Penitentiary therefor, to which ques¬ 
tions defendant replied that he was not. He was 
then asked if he had ever seen two men, then in 
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court, in the Penitentiary, to which he replied in 
the negative. Thereafter the Government jvvas per¬ 
mitted to introduce in rebuttal the testimony of 
these two men, who had been connected Vith the 
Ohio Penitentiary, and who testified that they rec¬ 
ognized the defendant as having been an iiimate of 
that institution. 

Passing upon the admissibility of this, |he Cir¬ 
cuit Court of Appeals said (p. 840) : i 

The defendant had voluntarily | offered 
himself as a witness in his own behalf, and 
evidence that he had been convicted <pf other 
crimes was clearly admissible as beaifing up¬ 
on his credibility. The rule that ^ party 
is bound by the answer of a witness which 
is drawn out on cross-examination [upon a 
collateral matter does not apply. The cred¬ 
ibility of the witness teas directly in issue, 
and therefore his testimony denying jtliat he 
had been an inmate of the Ohio penitentiary 
could be impeached. (Italics supplied.) 

See also Murray v. U. S., 53 App. D. C. 119, where 
it was said, p. 125, on the matter of cross-examina¬ 
tion of defendant as to convictions of crime, and 
proof of such convictions, that “The fact of former 
convictions of crime were properly shown i6 affect 
his credit And Hawkins v. U. S., 59 App. D. CL 
249, a murder case, where defendant testified at 
length to his lack of any hostile attitude toward 
deceased. On cross-examination, he was as|ked as 
to a visit to the home of one, later called as a \yitness 
in rebuttal, and as to certain conversation'^ with 
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that witness. He denied having had the conversa¬ 
tions. That person was then permitted to testify as 
to conversations had with defendant, in which he 
was alleged to have made threats against the 
deceased. 

Holding that that rebuttal testimonv was com- 
petent. this Court said (p. 250): 

It is that character of testimonv which 
may be introduced either in chief to estab¬ 
lish declarations and threats made by the 
defendant, or it mav be reserved for rebut- 
tab if the facts relating to the conversation 
are denied bv the defendant on his cross-ex- 
animation. The prosecution, by reserving 

it for rebuttal, merelv takes the chance of 

* 

the defendant's refusal to testify, in which 
instance the prosecution would lose the bene¬ 
fit of the testimony. But in this case, where 
the defendant submitted himself to examina¬ 
tion as a witness, it was competent to ask 
him on cross-examination the facts relating 
to the alleged conversation. If he had 
admitted them, that would have been the 
end of it, but his denial opened the door for 
impeachment on rebuttal. 

Furthermore, we think that this evidence was 
admissible as material on a point other than that 
of credibility. The appellant denied that he had 
committed the assault and the robberv; his claim 
was mistaken identity and evidence in the nature 
of alibi was presented. 

In that situation, evidence that about a month 
previous defendant had been seen in the locality 
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where the crime was committed, “spotting a 
couple” had some probative force on the matter of 
identity of defendant as the one guilty of | the as¬ 
sault ; it was a circumstance which could bp prop¬ 
erly considered. For, if defendant had been seen 
in the same vicinity at the time and under circum¬ 
stances testified to by Officer Pilkerton, it is not too 

i 

much to say that that fact has a bearing!on the 
issue of identity for the evidence of the prosecuting 
witness warrants the inference that defendant was 

i 

loitering in that vicinity when she encountered 
him. Goldsby v. U. S., 160 U. S. 70, 74, 76, 77; 
Scott v. U. S., 172 U. S. 343, 347, 348; Fitzpatrick 
v. U. S., 178 U. S. 304, 312, 313, 315, 316; Powers v. 
U. S., 223 U. S. 303, 315, 316; Wilson v. U. S., 232 
U. S. 563, 569. 

It is clear that there was no error in the jadmis- 
sion of the challenged evidence. I 

ii | 

NO SUBSTANTIAL ERROR APPEARS IN THIS (fASE 

The appellant had a fair trial. It is significant 
that no exception was taken to the charge to the 
jury of the trial justice. The jury which foujnd ap¬ 
pellant guilty had the duty of determining [the is¬ 
sues of fact; they were able to observe the bparing 
and demeanor of the witnesses and it was theirs to 
judge as to where the truth lay. 

A motion for a new trial was made urging sub¬ 
stantially the same points here presented, bfit was 
denied. 


i 
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On this record, we say that no error occurred in 
the trial of the case below. Certain it is that no 
substantial error appears or has been shown. 

Under Judicial Code, Sec. 269, 28 U. S. C. 391, 
an appellate court is to give judgment “after an 
examination of the entire record * * * with¬ 

out regard to technical errors, defects, or excep¬ 
tions which do not affect the substantial rights of 
the parties.” 

In Berger v. U. S., 295 U. S. 78, 82, it was said: 

Evidently Congress intended by the 
amendment to Sec. 269 to put an end to the 
too rigid application, sometimes made, of the 
rule that error being shown, prejudice must 
be presumed; and to establish the more rea¬ 
sonable rule that if, upon an examination of 
the entire record, substantial prejudice does 
not appear, the error must be regarded as 
harmless. See Haywood v. U. S., 268 F. 795, 
798; Rich v. U. S., 271 F. 566, 569-570. 
(Italics ours.) 

CONCLUSION 

It is respectfully submitted that the judgment 
appealed from should be affirmed. 

Leslie C. Garnett, 

United States Attorney, 

H. L. Underwood, 

Assistant United States Attorney, 

Attorneys for Appellee. 

December 1935. 


U S. GOVERNMENT PRINTING OFFICE: 1*33 



